EXECUTIVE SUMMARY – Creach OIS Investigation
Failure to Thoroughly Investigate, Failure of Police Leadership, Potential Civil Liability, Risk Failure Analysis and Mitigation and Crisis in Confidence in Local Law Enforcement:

Nearly six months after Spokane County Sheriff’s Deputy Brian Hirzel, on 8/25/10, shot Rev. Wayne Scott Creach to death a proper investigation of this incident has not been conducted by law enforcement. In my professional opinion, based on my 35-year career in law enforcement, this represents an inexcusable failure. Because of this failure, there is no lawful basis for the decision of Spokane County Prosecutor Steven Tucker not to file charges in the matter of Rev. Creach’s death. Mr. Tucker’s failure to properly discharge the duties of his office concerning Rev. Creach’s death needlessly confronts the citizens of Spokane County with a crisis of confidence in local law enforcement and the very real risk of incurring severe legal penalties should Rev. Creach’s survivors bring a civil action in the matter of his death.

In my professional opinion, Prosecutor Tucker’s failure in the matter of Rev. Creach’s death is so serious as to raise the question of a law enforcement cover-up. The only other explanation is a level of incompetence that I have never seen in my 35-year career.  

Because the Creach family has so far been denied justice by public officials with a legal duty to enforce the law, based on my law enforcement background I would be surprised if they decided not to bring an action against Spokane County in this matter. Should such an action be brought, again based on my professional experience, I would expect the plaintiffs’ attorney to draw the jury’s attention to the glaring questions surrounding Rev. Creach’s death and the failure of law enforcement to properly investigate them.  To begin with, Deputy Hirzel’s statements are inconsistent with the scene evidence and other information.  There are a number of potential shooting scenarios that range from the one as the deputy described, to ones involving unintended discharges of the deputy’s weapon, to ones of a criminal nature where the property owner discovered the deputy committing a criminal act and the deputy shot the owner to prevent the discovery.  

From the incomplete Office Involved Shooting (OIS) investigation as given to Mr. Tucker by the Spokane Police Department as sanctioned and condoned by SPD Chief Anne Kirkpatrick and Asst. Chief Jim Nicks with the assistance of the Spokane County Sheriff’s Office and the Washington State Patrol, no informed decision can be made concerning the commission of crimes in association with Rev. Creach’s death and the justification of his shooting. 
Because of this failure on the part of various public officials, if members of the Creach family wish to know the truth about the death of Rev. Creach they have no choice but to sue the citizens of Spokane County. This is a clear miscarriage of justice concerning Spokane’s citizens and it is the second tragedy associated with Rev. Creach’s death.

Unless the Spokane County Sheriff’s Office  (SCSO) addresses these failures in it’s own Internal Affairs review/investigation of this tragic event now set to begin, considerable civil liability will follow not only from this event but also from like future events. SCSO has a separate duty and responsibility independent of the SPD OIS investigation and Mr. Tucker’s review, to address those areas where this OIS investigation is flawed and incomplete in order to recognize and identify if mistakes were made AND TO ACT where necessary to change and or modify police policy, procedure, tactics and training to prevent future incidents. 

Synopsis of incident:

A Spokane County Sheriff’s Deputy in regular dress uniform driving an unmarked patrol unit drove into a commercial nursery’s front parking lot immediately adjacent to the street at approximately 2300 Hrs. on 08-25-11.  The business is located in a residential neighborhood. The deputy had previously logged out of service on a prowl check requested by a resident to the west of the business.   The deputy pulled into the parking business parking lot to monitor for the neighborhood for complained about activity – a juvenile problem.  The deputy left his unit running with his parking lights on.  The deputy parked perpendicular facing the street to the North.  The deputy was editing a traffic citation on his laptop.

Shortly after the deputy parked the owner of the business emerged from his adjacent residence to the West of the parked unit wearing only pants and house slippers to check on this vehicle.  The owner has experienced previous thefts from his nursery business.  The owner had a flashlight and was armed with a US Government issued Colt 45 semi-auto pistol.  There was no round in the chamber but had a loaded magazine.  The owner did not call 911 first alerting police that he would be checking on this suspicious vehicle on his property with his description, clothing worn and that he was armed.

At some point when the owner neared the parked unit there was a confrontation between the owner and the deputy outside the left side driver’s door of the patrol unit.  The deputy fired a single shot from his Glock 45 cal semi-auto pistol striking and fatally wounding the owner in the upper chest.

Witness Statements:

The property owner was deceased at the scene.  The deputy said he observed a subject later identified as the owner approaching from the driver’s side his unit at about thirty feet out from the West.  A flashing light first caught the deputy’s attention. As the owner approached the unit walking in a normal pace, the deputy saw a gun held at the ready in the owner’s hand. The owner at no time pointed his gun at the deputy. The deputy said he gave the owner multiple commands to drop the gun.  The owner did not comply. The owner eventually made it to the driver’s door and then backed away from the door upon the deputy’s command.  The owner placed his gun in his rear waistband.  The deputy exited his unit and continued to give commands now for the owner to get on the ground.  The owner refused saying he didn’t have to.

The deputy said while covering the owner with his gun in his right hand closed on the owner and struck him on the left knee with his baton.  The deputy drew his baton from the baton ring his left hand.   The deputy struck the owner with his baton to force compliance with his command for the owner to get on the ground.  This slightly buckled the owner.  The owner then drew his gun from his rear waistband.  When the deputy saw the butt of the gun coming forward, feeling imminent danger for his life fired a single shot to the chest of the owner.  The deputy said he was face-to-face with the owner at about six feet away when he fired.

The wife of the owner was in their nearby residence.  The wife became aware that her husband had left the residence; this is not unusual, as the owner checks alarms and noises on the property during the night.  The wife went to the window facing the parking lot (to the East).  She was not able what was happening.  The wife heard an excited statement of some six to eight words that was interrupted by the sound of a gunshot.  The wife then retrieved the portable phone and called 911.

There were other witnesses in the area that were awake and alert.  None of the witnesses heard any commands of the deputy.  They only heard the single shot.  Some witnesses reported hearing two to three other sounds like gunshots prior to the single and louder gunshot.

There are previous police reports of the owner aggressively brandishing his gun at suspicious subjects and trespassers on his property

The owner’s family says he was a strong supporter of law enforcement and believes the owner would have complied immediately with any order given by a police officer.

Evidence:

Photos were taken while fire and medical personnel were rendering aid to the owner and later after the scene was secured.  There are blood pools and other stains in and around the owner’s body. There are bloodstains on the pant legs and boots of the deputy. 

The owner’s flashlight was found partially under is right flank/thigh area.  The owner was lying on his back partially leaning to his right side while medical aid was rendered. The owner’s body was several feet to the West of the open unit’s door. The owner’s gun is several feet to the right of and below the owner’s left foot.  There is an expended shell casing to the left front of the patrol vehicle.

The angle of the entry of the bullet as diagramed by the medical examiner (ME) was approximately 50 degrees from the horizontal and 45 degrees from the vertical axis.  The bullet was found lodged just under skin of the right lower back.  The ME’s report of the dissection of the wound track is consistent with the ME’s diagram

There were no marks and or other forensic evidence that were conclusive of a baton strike.

The police unit after being towed and secured from the scene was photographed and dusted for latent fingerprints.  No other forensic tests were requested on the unit prior to its release back into service.   The release of the unit was done before the OIS team formally interviewed the involved deputy.  A tactical interview with the deputy was done the night of the shooting per the critical incident protocol (See OIS investigation below)

There was DNA and other forensic testing done on the guns, baton and clothing but no unusual and or inconsistent findings were noted.

There is forensic computer evidence that brackets the possible time frame of this incident.

The WSP used a laser-surveying instrument to create a computer aided scene sketch, which located the position of the evidence, the police unit, the owner’s body, the parking lot, scene lighting, surrounding buildings and the street.

OIS investigation:

This officer involved shooting (OIS) investigation was lead by the Major Crimes Unit of the Spokane Police Department (SPD) with the assistance of the Washington State Patrol (WSP) and Spokane County Sheriff’s Office (SCSO) per a joint critical incident protocol.  The OIS investigation was presented to the Spokane County Prosecutor’s Office for review.  County Prosecutor Tucker has since reviewed this investigation and found insufficient evidence to warrant any criminal filing at this time.  The SCSO waits until after the prosecutor has made a filing decision before beginning its internal affairs (IA) review and investigation.  This IA review by SCSO is now underway.

Discussion:

In an email to County Prosecutor Steve Tucker before he rendered his opinion, I clearly outlined my interest in this investigation and my serious concerns regarding the incomplete nature of the OIS investigation as completed and given to him by SPD (See attached copy - RW16):

CAUTION - the OIS reports as presented to you are incomplete and leave issues/questions unanswered and unaddressed.  An informed decision whether this tragic shooting was criminally justified or not - is not possible at this point.

I have not been retained by the Creach family and only am being reimbursed for copying fees. I have freely shared with the family the information I have obtained by filing public disclosure requests/public records requests (PDR and or PRR).  The family gave me the 733 page redacted police reports, the ME report and the autopsy photos.  I have since obtained by PDR and reviewed the subsequent police reports by SPD Det. Hamond and the WSP forensic reports after the initial report was released, the scene photographs, the 911 Call center computer log file, the radio traffic audio recording and the Dispatch Center's CAD Call Incident History. 

Unfortunately there is only one surviving witness. There are a number of potential shooting scenarios that range from the one as the deputy described, to ones involving unintended/accidental discharges, and to ones of a criminal nature e.g., the property owner discovered the deputy committing a criminal act and the deputy shot the owner to prevent the discovery.  Because of the incomplete nature of the SPD OIS investigation as given to Spokane County Prosecutor Steven Tucker, there is no lawful basis for the decision of Mr. Tucker not to file charges in the matter of Rev. Creach’s death 

There are many unaddressed and unanswered issues and questions in need of further study, investigation, and discussion in the SPD OIS investigation. Key unresolved issues are:

· The actual time line of this event independent of the deputy statements must be considered/compared with the time line as described by the deputy

· Entry/trajectory angle of the bullet and wound tract inconsistent with deputy’s statement – modeling to determine probable positioning and locations of owner and deputy at the time shot was fired

· Blood trails/stains evidence must be reviewed by an expert in blood scene evidence to determine if the body was moved and the positioning and location of owner and deputy at time fatal shot was fired

· Scene recreation and walk-through with the deputy – a fundamental flaw in this OIS investigation

· Unresolved inconsistencies in the deputy’s statements with scene evidence, forensics and other information.

I would have not concluded this investigation without a fourth interview with the deputy and doing further investigation to confirm, corroborate and or clarify these inconsistencies in his statements to the best of my ability.

OIS investigations must be A+ level work not only for the important criminal review but also for the subsequent Internal Affairs (IA) review/investigation regarding police policy and procedure.  
The purpose of the IA review is to identify if mistakes were made, to prevent further like events by changing policy, procedure, tactics, and training. When law enforcement fails to identify, acknowledge and or recognize when mistakes are made and take corrective/appropriate action, not only do the potential civil damages in the instant case increase substantially but in future cases as well. 
Lastly the public must have confidence in the OIS review process or collectively the law enforcement community will lose the trust of the public.  The taxpayers must ultimately bare the cost of such poor decision-making by law enforcement leadership to identify and to mitigate risk.

Recommendations for further investigation:

In my report and analysis of the SPD OIS investigation that follows I detail those issues and questions that were left unaddressed and unanswered.  I make recommendations for further investigative work necessary to resolve these issues and questions if at all possible.  And lastly where police policy and procedure issues are apparent that are in need of discussion and change as they relate to the Creach OIS and to future OIS investigations.

The deputy must be re-interviewed in depth once the additional recommended investigative work is completed. Unfortunately because of County Prosecutor Tucker’s recent decision that there was insufficient evidence to warrant a criminal filing in this case, this greatly complicated any subsequent voluntary interviews with the deputy that would be admissible in a criminal case. Had Mr. Tucker sent this case back to SPD the OIS criminal investigators could have continued with their voluntary interviews with the deputy who was cooperative and had not invoked his right to counsel.  The deputy could have been told that the Prosecutor’s Office requested this additional interview and scene walk-through.  Now it would be very difficult and confusing to separate the OIS criminal investigation from the IA review as this relates to of compelled interviews.

Findings:

· The OIS investigation as prepared by SPD is so flawed and incomplete that it poses a serious legal liability for the citizens of Spokane County. It left so many unaddressed and unanswered issues/questions as to actually raise the question of whether it is an attempt on the part of law enforcement to cover up a policeman’s crime. If that is not the intent of this embarrassingly poor investigation, the only other conclusion I can draw is that it reflects professional incompetence that the public cannot accept. As a member of the public who served as a police officer for 35 years, I certainly do not accept it. 

· Mr. Tucker should have immediately sent this incomplete OIS report back to SPD for further investigation before rendering his opinion. Mr. Tucker by his decision has now jeopardized securing any further voluntary statements from the deputy. 

· Mr. Tucker’s review overlooked a key WSP forensic report that negated a key issue dealing with the baton strike that Mr. Tucker gave weight to in reaching his decision.  This significant lapse calls into question the credibility of his review of this OIS investigation.

· Mr. Tucker spoke with the deputy the day he announced his decision.  This potentially may have conflicted the Spokane Prosecutor’s Office from any further involvement in this case.  
· No informed decision can be made about whether the shooting death of a Spokane County citizen by a Spokane Sheriff’s deputy that is the subject of this investigation was justifiable. Because of that, it raises the question in this veteran investigator’s mind of whether the deputy himself was engaged in criminal activities that the victim was investigating at the time the officer shot him to death. 
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