03-07-11

Det. Gere:
Re:  Creach OIS Investigation & Det. Hamond’s Supplement Report of 01-18-11

I will eventually write an addendum to my Report and Analysis – Creach OIS Investigation in response to Det. Hamond’s new supplement report.  Since SCSO IA investigation/review is now underway, I’m providing my thoughts and insights in response to Det. Hamond’s supplement in advance of writing an Addendum III.

I will repeat again the Creach family has not retained me.  I am acting independently of the Creach family.  Please see my disclaimer in my email to Prosecutor Tucker.  

My intent and purpose in becoming involved in the Creach OIS investigation are as I wrote Mr. Tucker:

As an instructor in criminal justice, my interest in the Creach OIS is academic.  My intent was also in a positive manner provide constructive critique of my law enforcement colleagues’ work product to improve its substance and quality.   OIS investigations must be  A+ level work not only because for the important criminal review but for the subsequent IA review re police policy and procedure to prevent further like incidents and to minimize the potential financial losses that the public must ultimately bare.  The public must have confidence in the review process or collectively the law enforcement community will lose the trust of the public we serve.  Lastly because of my unique professional experience, as a private citizen I am very concerned about the fraud, waste, and abuse of public funds readily apparent in the Spokane Region that are in excess of $100 millions of dollars.  I don’t relish having to bare the burden and expense of poor decision making by those who have the duty and responsibility to mitigate these expenses.  When law enforcement fails to acknowledge and recognize when mistakes were made and to take corrective/appropriate action, the potential civil damages only multiply [My emphasis]

Det. Hamond’s latest supplement of 01-18-11 (Part I and Part II) was written after a meeting of the regional OIS investigation team on 01-11-11.  This meeting was called to address issues and concerns regarding the Creach OIS investigation.  At this meeting WSP Sgt. Ken Wade volunteered to get my report.  I met with Sgt.  Wade on 02-14-11 the day after I returned from Florida.  My report was not as yet done.  I provided Sgt. Wade with a briefing memo that contained key elements from my report that was still in a working draft form.  Det. Hamond’s supplement addresses some of issues and concerns I raised in this briefing memo.

I have read Det. Hamond’s supplement as well as the attached documents.  I do agree several of the issues and concerns have been resolved or were referred to police administration for further discussion. Regardless - my over all findings regarding the Creach OIS investigation as given to Mr. Tucker remain the same:

The OIS investigation as prepared by SPD is so flawed and incomplete that it poses a serious legal liability for the citizens of Spokane County. It left so many unaddressed and unanswered issues/questions as to actually raise the question of whether it is an attempt on the part of law enforcement to cover up a policeman’s crime. If that is not the intent of this embarrassingly poor investigation, the only other conclusion I can draw is that it reflects professional incompetence that the public cannot accept. As a member of the public who served as a police officer for 35 years, I certainly do not accept it. 
No informed decision can be made about whether the shooting death of a Spokane County citizen by a Spokane Sheriff’s deputy that is the subject of this investigation was justifiable. Because of that, it raises the question in this veteran investigator’s mind of whether the deputy himself was engaged in criminal activities that the victim was investigating at the time the officer shot him to death. 
The question now is whether the SCSO will do a complete and thorough IA review/investigation.  Will SCSO actually search for the truth or will it simply follow the path set by SPD?  I encouraged you to very carefully consider my analysis and recommendations as you proceed with the IA review and investigation.  

Sheriff Knezovich and WSP Sgt. Ken Wade failed to respond with my demand in my cover letter so my report is now public.
I request that both of you, on behalf of your separate agencies, issue a statement within two weeks regarding the receipt of my report and your intent to correct the deficiencies it outlines. If you do not honor this request, I will make the report public in order to assist the public in holding you accountable to your legal duties [My emphasis].
As fellow law enforcement professional, I regret the necessity of doing this. I consider it necessary, however, because in the matter of the First-Degree Manslaughter death of Jo Ellen Savage in the Riverpark Square parking garage, evidence suggests that Mr. Tucker by his actions was derelict in his sworn duties and responsibilities to the point of rendering criminal assistance.  The Spokane Chief of Police and Spokane County Sheriff by tolerating and condoning the actions of Mr. Tucker are both potentially guilty of rendering criminal assistance. 

I will not stand by while such illegal actions are taken in the matter of the tragedy at hand. So long as the community of Spokane does not draw a line in the sand regarding such police misconduct needless tragedies, and erosion of public confidence in local law enforcement, will almost certainly continue.
Additional thoughts and insights after reading Det. Hamond’s latest supplement [Areas of special emphasis are in bolded text]: 

· Mr. Tucker reviewed a flawed and incomplete OIS investigation work product

· There is a continuum of possible shooting scenarios.   These range from Dep. Hirzel was engaging in criminal activity, was discovered by Creach and Dep. Hirzel shot Creach to conceal his criminal act to the scenario as described by Dep. Hirzel in his interviews. 
There are other possible scenarios in between these scenarios as I discussed in the meeting with Sheriff Knezovich and you on 02-04-11.  Some of these scenarios are criminal in nature involving negligent homicide to murder, some are potentially criminally justifiable, with considerable civil consequences involving bad tactics, judgment and decision-making and others are both criminally justified with no civil issues.
These scenarios include Dep. Hirzel being startled and surprised at his door by an armed Creach.  Dep. Hirzel immediately and instinctively reacted based on his recent ambush training (perhaps flawed) and quickly shot Creach without reassessing the immediate nature of the threat posed by Creach.  

If the baton strike did occur as described by Dep. Hirzel, there is a very real possibility that because of this awkward movement, this action resulted in an unintentional discharge by Dep. Hirzel. 

If Creach did actually put his gun in his rear waistband, did Dep. Hirzel actions with the baton precipitate this event? If Creach only hid his weapon behind his back when struck by the baton, Creach may have brought the gun forward in a reflexive response to steady his balance.

Depending on the actual shooting scenario Dep. Hirzel in his interviews may have been untruthful raising the possibility of his obstructing justice. The OIS investigators never considered that Dep. Hirzel’s account could contain intentional untruthful statements, inaccurate statements based on the traumatic nature of this event and or a natural human response to rationalize serious mistakes/accidents. 

The OIS investigators accepted Dep. Hirzel’s account at face value that precluded them from considering alternative shooting scenarios in the OIS investigation.
Because of the flawed nature of this OIS investigation there is insufficient information to rule out any of these possible scenarios with any degree of certainty.

· The OIS team meeting and review on 01-11-11 should have taken place before the OIS report was given to Mr. Tucker for his review in September of 2011. A meeting of some staff members did take place before this OIS report was given to Mr. Tucker in September.  There is no summary of this meeting that accompanied the OIS report to Mr. Tucker. 
· The OIS team while apparently reviewing and addressing some of these issues and concerns in this OIS investigation in it’s 01-11-11 meeting, apparently did not provide this review in a written format to Mr. Tucker.  Det. Hamond’s supplement was not included in the documents recently released to the Creach family. 
· As I noted in my report that Mr. Tucker completely ignored the WSP forensic report re the baton strike even though this was the stated reason he could not make his decision prior to the election in November.  Mr. Tucker and Chief Deputy Prosecutor Jack Driscoll gave some credence to a discussion between ME Dr. Howard and Det. Hamond in the OIS report regarding evidence of a baton strike which in now in part discounted by the WSP report.  See Driscoll’s OIS Shooting Review . Why?
From Mr. Driscoll’s report released with Mr. Tucker’s press release that no charges would be filed in this case on 01-22-11 as reported by the S-R:

In an interview with Det. Hamond, Dr. Howard said small marks on Mr. Creach’s left let and thigh, one above the left knee, the others below the left knee, could have been caused from the tip of a baton if the strike was not solid.  Dr. Howard also stated that two parallel marks that ran roughly parallel to the femur could have been caused by the inside edges of the pant seam if a Baton strike were delivered along that seam. Dr. Howard also indicated that Mr. Creach died rapidly and that injuries received after the shot was fired might not bruise.

From the WSP Forensic Report by WSP Forensic Scientist William M. Schenck of 10-25-10:
Laboratory Conclusions:  Although accurate width measurements of the two red marks on the leg are not possible, they are qualitative narrower in width then the one centimeter seam on the inner pant leg.

The marks on the skin probably did not originate from hard contact with the seam [My emphasis].

· Det. Hamond discussed this OIS case with Chief Deputy Prosecutor Jack Driscoll as Det. Hamond says, “In discussions with my superiors, DPA Driscoll and other investigators involved in this matter, it was felt that the majority of the concerns were civil in nature.”  The Creach family recently received all of the additional information in possession of the County Prosecutor’s Office while some of the documents attached to Det. Hamond’s supplement are present; Det. Hamond’s supplement is missing and or was not released.
· I stand by my assessment of that there are inconsistencies in Dep. Hirzel’s statements. Based on my professional experience these inconsistencies give rise that Dep. Hirzel may be being untruthful in his account of the event.  With these inconsistencies in Dep. Hirzel’s statements, I would not be so inclined to give his account the credibility that the OIS team appears without question willing to give.
I would not have handed off this report without probing thoroughly to my satisfaction these inconsistencies with a subsequent interview with Dep. Hirzel.

· Mr. Tucker by his contact with Dep. Hirzel has potentially conflicted his Office in any further criminal review and prosecution of this OIS case should it become necessary once a complete and thorough investigation is done.

· A conflict of interest also exists with the County’s contract attorney, Terry Lackie, counsel retained by the County to represent it in civil matters in this case, has a potential conflict of interest.  Specifically if the SCSO ambush training was flawed, Dep. Hirzel could raise an issue of deficient training as a potential defense.  
Mr. Lackie should only represent Dep. Hirzel or the County but not both.

· The event time line now is established by computer forensics independent of witness statements, the key task is working forward and backward from these time stamps to determine the possible window of time for the exchange to occur between Dep. Hirzel and Creach at the right side of the patrol unit.  
The variables are the time it took Mrs. Creach after hearing the shot to call and connect with the 911 Call Center, the time it took Creach to leave his bedroom and reach the police unit in the parking lot and the time that Dep. Hirzel pulled into the parking lot. An assumption is that Creach was not out patrolling his property before Dep. Hirzel first parked.  Also Creach was first roused from his bedroom after becoming aware of Dep. Hirzel pulling into the parking lot.  
The Creach family walked the likely route that Creach took from the bedroom to the parking lot with Mr. Tucker. This is from the bedroom, getting his gun, leaving the rear of the residence and walking to and across the parking lot to where the police unit was parked. Discounting the time it took to put on for Creach to pull on his pants, this time was minimally 90 seconds.

Working backwards from the shot being fired at 23:07:20 +/- a few seconds based on the 911 call and the radio traffic and the 911 call by Mrs. Creach, the latest that Creach could have left his bedroom is 23:05:50 Hrs.  Conceivably approximately five to ten seconds later if Dep. Hirzel did see Creach approaching from 30 feet to his west.  Dep. Hirzel’s laptop shows him accessing his first document, the traffic accident report, on his laptop at 23:05:50 Hrs. and the traffic ticket at 23:06:15 Hrs.  Dep. Hirzel says he was doing a cut/paste edit from the traffic accident report to the traffic ticket when he became aware of Creach.

The window of time for this encounter is very narrow from only a few seconds to several tens of seconds.   The controlling variables of this window are the time it took Creach to become aware of Dep. Hirzel’s presence, leave his bedroom and walk to the police unit and the time that Dep. Hirzel pulled into the lot and parked.

The operative question is there sufficient time for all of the actions as described by Dep. Hirzel to have occurred?  
Dep. Hirzel was never walked through the shooting scenario as he described. No modeling and or timing of the actions of Dep. Hirzel were done.

· The OIS team is dismissing the very steep bullet trajectory and wound track angle as documented by ME Dr. Howard. The OIS team found Dr. Howard’s movement/placement of the chest plate and the use of a small diameter to be problematic and thereby limiting the reliability of the entry angle.

The OIS team does use Dr. Howard’s assessment that this entry angle COULD BE consistent with Creach being bent slightly forward at the waist retrieving his gun from his rear waistband. Dr. Howard does qualify his statement based on the flexion of Creach’s knees at the time the shot was fired.  What Dr. Howard meant by this is not clear as reported by Det. Hamond. 

Dr. Howard should be encouraged to write his own report of his findings and not summarized by Det. Hamond and or others.

I will stand be my recommendation Dr. Howard needs to be re-interviewed in much more depth and given more information from the shooting scene before any credibility can be given to Dr. Howard’s statement regarding the positioning of either Creach or Dep. Hirzel. 
· Blood scene pools.  I stand by my recommendation that a blood spatter expert needs to examine the scene photos to determine if the body was indeed moved or if the blood spatter is consistent with Creach stumbling backwards and falling to the ground and or to some degree both.  

I am not satisfied with the answer/rationalization that the OIS team arrived at.
· Witnesses as I detailed in my report were not recontacted and interviewed in depth as to what they heard or DIDN’T HEAR on the night of the incident.  

Witnesses Gerke and Cameron were awake at their residences at the time of the shooting (Pages 088, 089 and 662).  These additional witnesses, Jeff and Valerie Black, and Elizabeth and Rich Courser also were awake and heard the shot but no voices from The Plant Farm’s parking lot.  They should be recontacted and interviewed in depth as to what they heard the night of the incident and what they have heard in the parking lot at other times.

I still believe a practical recreation using a role player to issue commands from the location of the police unit may be useful.  Yes, I do understand the FBI’s concerns regarding a recreation using scientific sound testing equipment.  An analogy is revisiting a crime scene to see if a witness had a clear line of sight or was it blocked by an obstruction diminishing the credibility of their testimony.

Issues and concerns that were resolved or were referred for administrative review/consideration:
· After reviewing the WSP ejection pattern analysis and now knowing the location of the expended shell casing, I concur it is unlikely the shot was fired from inside the police unit.
· The OIS team to its credit has confirmed that Dep. Hirzel’s laptop was likely in sync with the other computer systems - 911 Call Center’s computer switch, the SCSO/SPD Dispatch Center’s CAD System, and the joint SCSO/SPD 911/Dispatch Center’s digital voice recorder.
· The release of the police unit before the first formal interview with Dep. Hirzel is still an issue.   Granted GSR testing has become problematic, this still begs the question of whether there was trace evidence e.g., DNA, blood, fiber et al on the driver’s door of the police unit and visa versa on Creach’s legs and or pant legs.  This is a moot point but should be considered in future OIS investigations regarding the release of scene evidence before the first formal interviews with the involved officers.
· Delay in questioning after an OIS - the SCSO has changed its policy and officers can be voluntarily interviewed without a 72-hour delay.  It’s still unclear if SPD has made any changes.
· Rushed investigation – currently being reviewed/considered by administration
Additional information and corrections to my original report:
· There were other recommendations in my report that Det. Hamond was likely unaware when he wrote this supplement.  These need to be fully explored especially the computer modeling of the wound track, the location of Creach’s gun and flashlight, and the blood field to determine the likely positioning of Dep. Hirzel and Creach at the time the shot was fired to rule out positioning that is unlikely.  Such computer modeling software is readily available and do not require complex computer 3D animation with Avatars.

· Not mentioned in my original report but alluded to is situational awareness of Dep. Hirzel.  Dep. Hirzel’s attention was distracted to his right and down to the screen of his laptop. Creach approached from his blind spot.  How and when did Dep. Hirzel become aware of the approach of Creach?  Was the police unit’s engine running?  Was the A/C on? Perhaps Dep. Hirzel was alerted to the sounds of his footsteps once he walked out onto the gravel surface.  Was Dep. Hirzel wearing his seat belt?

· A correction in Addendum I – after blowing up the photo in which I believed showed Creach’s belt buckle was buckled, it is clear the tongue of the belt was not in the buckle and was laying flat against the pants (See Brenner photos #0005 and #0006 – SCSO Forensic Unit Photos)

· Alan Creach took issue with the usage of the word brandishing in this phrase (Page 35):

Dep. Hirzel said he was unaware of the Creach’s previous actions involving brandishing a firearm.  Dep. Hirzel said he’s worked in this area for two years.  In my experience Creach’s actions would have been the subject of patrol roll calls and or informal gatherings during breaks/meetings with other deputies.

It was apparent from the other documents supplied with the OIS report, the OIS team was providing background on previous incidents involving Creach being armed on his property whether reported at the time or developed later.  I perhaps was presumptous in using this word as I have not researched these incidents and or reports to conclusively say that Creach was actually brandishing a weapon within the legal sense of the word.  

I was only trying to make the point prior to Dep. Hirzel’s first formal interview there were opportunities for him to become of aware of these instances of Creach being armed contrary to what Det. Hamond now says in his new supplement.
As before if you have and questions and or need any clarification please feel free to call me on my cell or email me.

Sincerely,

Det. Ron Wright (Retired)







